Introduction
In Let the Games Begin: Jurisdiction-Shopping for the Shopaholics (Good Luck With That) Mark Albanese defends the National Conference of Bar Examiners' grading practices as essential to assuring reliability given the variability in grading between UBE jurisdictions. 2 In addressing the claim that it is possible to achieve different outcomes on the same test by the same candidate if taken in different UBE jurisdictions, he describes how NCBE monitors jurisdiction variation to ensure grading consistency. 3 Those of us concerned, however, with the possibility that the jurisdiction in which a candidate takes the Uniform Bar Examination (UBE) 4 may make the difference between passing and failing will not find Mark Albanese's explanations satisfactory. Contradictory and confusing perhaps, but not responsive. Rather than answer the question of whether it is possible for the same person to be found "competent" to practice law in one UBE jurisdiction and "incompetent" in another when it is the same person with the same skill level writing the same exam, 5 NCBE deflects and disguises -and despite a lot of words and numbers -avoids it completely.
The process of deciding in which jurisdiction to take the bar exam -the highstakes licensing exam that determines whether an examinee will be able to practice law -should not be like shopping around for the best deal on a car, a refrigerator, or a new pair of shoes. While the bargain principle is part of the American economy and culture, it has no place in determining an individual's admission to the practice of law. Instead of saying that it simply isn't so -that where you take the bar exam cannot make a difference between passing and failing -the National Conference of Bar Examiners says, in effect, to give it your best shot. 6 This is not what one wants to hear from the entity that develops and coordinates the Uniform Bar Examination (UBE) and the licensing tests used by most United States jurisdictions for admission to the bar. 7 What you need to hear, and what you should hear is an emphatic, unequivocal, "no" -that there is no way that the same person can be found "competent" to practice law in one UBE jurisdiction and "incompetent" in another.
This result is fundamentally unfair when passing the exam that controls the gateway to the profession depends not so much on the individual's performance as on the group against whom the individual is evaluated. In this case, the individual may be denied a law license on grounds other than a determination of individual competency.
additional areas. The MPT consists of two performance tasks where examinees complete "lawyerly" assignments using the material from the provided Law Library and Client File. 5 This reply identifies the significant flaws in Dr. Albanese's defense of NCBE's scoring practices. These practices include standardizing the written scores to the subset of MBE scores that come only from that jurisdiction and standardizing written scores to multiple choice scores. The way that the written raw scores are standardized is itself a problem for two reasons and will be addressed. In so doing, the underlying question becomes clear: why would NCBE and Dr. Albanese defend admittedly defective practices -practices that are antithetical to the bar exam's objective of determining an individual's minimum competency for the practice of law?
II.
It's the grading practices, not the graders.
A. Relative-grading is antithetical to the individual.
The thorny issue raised by forum shopping is not about the quality of the grading materials or the graders 8 but about particular grading processes, especially the rank ordering of papers. Rank-ordering occurs when graders make grading distinctions among papers where the "top grade does not necessary indicate an excellent paper; it just indicates a paper that is better than the other papers." 9 Graders sort papers into piles or buckets "according to their relative strength…." 10 For example, assuming that the scoring scale 1-6 is used in a jurisdiction, then a score of 6 goes to the best papers among all the answers assigned to that particular grader and they go into the "6 bucket." These papers are "better" than those that go into the "5 bucket," which are, in turn, better than those placed in the "4 bucket" and so forth down the line to the "1 bucket" which contains the weakest papers. NCBE defends a practice where it has been shown that "an 8 Judith A. Gundersen, It's All Relative MEE and MPT Grading, That Is, THE BAR EXAMINER, June 2016, at 37. I have attended information sessions at NCBE headquarters in Madison, Wisconsin for ASP professionals where the process for "calibrating the graders" was explained. It was clear from the presentation that every effort is made to ensure that the assignment of raw scores is conscientious. 9 Susan M. Case 10 Gundersen, supra note 8, at 38.["Relative grading means that in any group of answers, even if no single paper addresses all the points raised in an item, the strongest papers still deserve a 6 (using a 1-6 score scale)."] essay of average proficiency will be graded lower if it appears in a pool of excellent essays than if it appears in a pool of poor essays. Context matters." 11 A major problem with rank ordering is that graders change the score that the examinee earned to make it fit "whatever score scale the jurisdiction has in place." 12
Consider the following grading scenario: after reading a set of examinee answers and assessing them according to the grading materials, the grader finds that most of the answers are strong and belong in the 4 and 5 buckets. However, since all the buckets must be filled, distinctions must be made and the papers are redistributed. Unfortunately, these adjustments do not have the same effect on all of the papers. Papers at the top end of the bucket list may get a boost up but those in the middle may not fare so well because some papers must be placed in the 1, 2, and 3 buckets. This may well result in an examinee failing the bar exam because he or she was kicked out of the higher bucket on a technicality -in effect, a distinction without a difference as to competency, just bucket placement.
NCBE's defense of relative grading for a test for individual competency makes little sense. "Context" has no role when it comes to determining whether an individual possesses the minimum competency necessary for the practice of law. One is not competent in relation to another but whether one has demonstrated the requisite mastery of core concepts and skills. Even assuming that grading on a curve is acceptable in law school where norm-referenced tests are "designed to separate out levels of learning within a group", 13 it has no place in a licensing exam. While law school exams are graded on a curve to sort competencies for law review, clerkships, and law firm placements, the bar exam is not about sorting competencies but determining them. The objective of the bar exam is not to rank-order examinees for entrance into the profession but to determine examinee to pass the UBE in North Dakota and not pass in the other jurisdictions -all because of the way that the exam is scaled and scored.
We know that this result may be possible because NCBE has told us so, not directly, but by the "numbers" that slip out when it attempts to defend its practices. For example, NCBE acknowledges that there is a low correlation of the written component score with the MBE scaled score and that this correlation varies widely across the UBE jurisdictions. 24 Nonetheless, NCBE assures us that despite a "low correlation", when "these correlations are adjusted for their less-than-perfect reliability, they are generally above 0.60, indicating that the MBE and written components 'assess some shared aspects of competency, and that each method also assesses some unique aspect of competency.'" 25 How is it even possible that an average of "generally above 0.60" is an acceptable correlation when we are told that 0.90 is "the minimum level normally considered adequate for high-stakes testing purposes"? 26
It is only reasonable to ask why NCBE would insist on scaling the written component scores to the MBE scaled score to achieve reliability when NCBE admits that the written component score is unreliable and there is a low correlation between the written component score and the MBE scaled score. A low correlation between the written component and the MBE scaled score would seem to undermine a fundamental premise of the scoring of the bar exam. In fact, a low correlation between exam components should be justification to cease the practice as antithetical to a high-stakes licensing exam. Instead, NCBE supports it and makes "adjustments." What does it mean to have correlations "adjusted for their less-than-perfect reliability"? What is the "adjustment"
process? Why would it be an acceptable practice for a licensing exam to make "adjustments"?
24 Albanese, supra note 2, at 53. For the July 2015 administration of the UBE, we are informed that "the correlations of the written component score with the MBE scaled score ranged from 0.44 to 0.81 and averaged 0.66 across the 14 UBE jurisdictions." The February 2016 administration of the UBE showed even weaker correlations, "ranging from 0.51 to 0.67 and averaged .60 across the 17 UBE jurisdictions." 25 Id. 26 Id. Gundersen combines the MEE and MPT scores before scaling to the MBE. Still, a more fundamental flaw infects the resulting .80 correlation: it is the fact that Ms. Gundersen's MEE and MPT are "scaled scores" -scores that result "after they have been forced into 27 Gundersen, supra note 8, at 41. Ms. Gundersen claims that "because the data have consistently shown across groups and time that the total MBE scaled score is strongly correlated with overall performance on the written components (correlation above .80 when reliability of the two measures is taken into account), we can use MBE performance information as a proxy indicator of the groups' general ability levels." 28 E-mail from Nancy E. MBE scores for their jurisdiction, that weight the MBE at least 50%, and that make the pass/fail decision on the total score are assured of a sufficiently high reliability and high decision consistency." 43 In short, NCBE asks us to accept the premise that it is possible to achieve a reliable final score when it is based in part on an unreliable one and to accept the underlying assumption that the written score is in fact unreliable. Neither premise is supportable.
D. Changes in the number and content of MBE items may have an effect on equating and just because NCBE says "no" doesn't make it so. and standardization will result in a life-changing error for an examinee who is right around the pass line, whether above or below it. 59 As AASE explained in its letter to NCBE, "we are concerned that changes in the MBE without accompanying changes in the scaling methodology used by the NCBE (and apparently by most jurisdictions) to adjust written scores to the same scale of the MBE based on jurisdictional mean, standard deviation, and range data, might result in further degradation of the efficacy of the entire exam." 60 The public's interest in a fair and transparent licensing process outweighs the interests of any entity. We need time to have this change studied by a disinterested party to validate NCBE's representations.
How many of the 175 scored items are MBE's "anchor items"?
Even assuming that the change in the number of pre-test items has no effect on The content and statistical properties of the anchor questions are critical to the equating process, but we don't know how many anchor items are used and how they have been affected by the change in the number and content of the MBE's scored items.
However, we do know that the higher the number, the more accurate the equating process. Everything is related: "the accuracy of the equating of the MBE affects the According to Dr. Nancy Johnson, NCBE's "standardization of the MBE rests on the necessary assumption that the population today is the same (in terms of the underlying ability they're testing) as was the population who originally answered the anchor items they're using to standardize. To the extent that those two populations differ in that ability the standardization becomes unreliable." 64 And the populations differ in that ability because NCBE President Erica Moeser has told us so. They differ in that all indicators "point to the fact that the group that sat in July 2014 was less able than the group that sat in July 2013." 65 According to Erica Moeser, the historic plunges in bar exam pass rates over the past few years are not likely an aberration but the start of a trend. 66 She has acknowledged a convergence of events that has changed the world of legal education and by extension law licensure, a situation she has termed "the new normal." 67 The answer is that it can't -not when the populations differ in ability. NCBE's "standardization of the MBE rests on the necessary assumption that the population [taking the test today] is the same (in terms of the underlying ability they're testing) as was the population who originally answered the anchor items they're using to standardize. To the extent that those two populations differ in that ability, the standardization becomes unreliable." 74 According to Ms. Moeser, "[a]s to the question of minority performance on the UBE, little information exists." 75 Nonetheless, she concludes that the issue of whether minority examinees "fare worse on the MBE than on other parts of the bar exam (or, for that matter, on any bar examination) … has been laid to rest on more than one occasion and has been reported in the pages of this magazine. Minority performance on the MBE is not materially better or worse than it is on other portions of the bar examination." 76 However, there is "information" and those who have considered it have raised concern as to whether NCBE's equating method works equivalently for different subpopulations. 77 In a 2011 study, Kim and Walker "looked at linking mixed-format using a multiple-choice anchor and asked whether it would produce comparable results for men and women. They found that when the correlation between the multiple choice and the written (constructed response items) is relatively low, large differences are seen between groups, and the use of multiple choice anchors is of questionable efficacy." 78 In a recent empirical study, Dennis P. Saccuzzo and Nancy E. Johnson evaluated the likely outcome, by California ABA law school, of upcoming changes in the California Bar Exam. The results show that law school will be affected unequally because the weighting of the MBE will be increased and that of the written component will be decreased. The authors sent this research to all of the ABA deans in California informing them that women and minorities will be hurt by the changes. To the extent that a school's proportion of women relative to men increases, the school's pass rate will be differentially affected by the scoring changes in the California bar exam beginning in July 2017. 79 Data is essential to determine the validity of the equating process. Dr. Nancy But figuring out whether there is bias across groups is a complex thing to do, and you would need to know not just correlations, but also effect sizes -how much did the test takers differ in average proficiency from one administration to the next? We know they differ, because NCBE repeatedly tells us they do. February takers are less proficient than July takers, and recent takers are much less proficient than previous takers. 82 Equating tends to be more accurate when those differences are very small. The magnitude of the error in equating increases as the correlation between two constructs (for example, MBE versus written) decreases, but the error in equating also increases as the group difference increases. "In general, a higher correlation is needed as the group difference increases to achieve adequate equating." 83 E. "Obvious differences" between the written components make it inappropriate for them to be scaled to the MBE.
While NCBE admits that there are "obvious differences" between the written components (MPTs and MEEs) and the multiple choice component (MBE), it nonetheless concludes that "the two parts of the exam do fundamentally measure similar abilities" such that one should be scaled to the other. Yet again, NCBE presents an assumption as a conclusion without validation or explanation. Maybe there is none. Or, more likely, the explanation supports an opposite result.
According to psychometricians and legal educators, there are significant differences between written and multiple choice exams -differences "leading to inconsistent pass/fail decisions for low-performing examinees in particular...." 84 Even without data, educators know there is a significant difference between "knowing something, and being able to express it." 85 The two are not the same. According to Professor Krimmel, "the ability to recognize the applicable legal rule when it presents itself in a structured array [is not] the same skill as the ability to summon it forth from a body of facts. The answer to a multiple choice question is quite literally on the page; the answer to an essay question is in the student's mind waiting to be born." 86 Different testing vehicles can produce different results. 87 The following example from Professor Krimmel explains how a simple spelling test can be constructed in different ways and produce different results:
Even something as mundane as a spelling test can be constructed in several different ways, and at least for some students, their performance can be strongly affected based on the testing vehicle. Some students apparently will often perform quite differently when asked to spell a word versus identify which words in a list are Mixed-Format Tests, supra note 37; In 2011, Kim & Walker "looked at linking mixed-format using a multiple-choice anchor and asked whether it would produce comparable results for men and women. They found that when the correlation between the multiple choice and the written (constructed response items) is relatively low, large differences are seen between groups, and the use of multiple choice anchors is of questionable efficacy." 85 Herbert T. Krimmel, Dear Professor: Why Do I Ace Essay Exams but Bomb Multiple Choice Ones? 63 J. of Legal Educ.433 (2014). 86 Id. 87 Id.
misspelled, versus find the misspelled words in a document, versus identify which of two spellings of a word is correct. 88 Not to be deterred by unreliable scores and the extremely low correlations of a mixed-format exam, Dr. Albanese deflects alarm with a rhetorical question: is the variability between jurisdictions in the correlation of the written score with the MBE scaled score really "a difference that makes a difference?" 89 Well, you'd better believe that it's a difference that makes a difference because for some examinees, it might make all the difference between passing and failing the bar exam.
It makes a difference because with the UBE, the written component is not scaled to a national distribution. Instead, it is scaled to that jurisdiction's MBE distribution by forcing it to have the mean and standard deviation as that of the MBE distribution for that jurisdiction. 90 In other words, the same skill level on the essays and MPT would get a different score in different jurisdictions, depending not only on the relative written skill of the jurisdiction's candidates, but also the relative MBE skill. This can have a significant impact on individual scores, especially in smaller jurisdictions. 91 88 
Id.
89 Albanese, supra note 2, at 53. 90 Id. at 52. Scaling to the MBE is supposed to provide a consistent meaning over time because the national distribution of the MBE is equated across time and the raw scores across the country presumably approximate a normal distribution. Dr. Albanese states that the 190-item MBE has a reliability of 0.92 for recent administrations and for the July 2016 administration, it had a reliability of 0. Using the same method of scaling that NCBE uses, let's see what would happen with a hypothetical candidate. According to Dr. Nancy Johnson, assuming we have a candidate who scores 125 on the MBE when the national mean is 140 and the standard deviation is 15 (so this candidate is 1 s.d. below the national mean because the MBE is her relative weakness). However, our candidate is good at essays and the MPT so her written score is 1 s.d. above the mean for her jurisdiction. According to the methodology that NCBE uses in scaling MBE scores, our candidate's essay score will be computed to be 140 + 15 = 155 because the jurisdiction's MBE mean is 140 and its s.d. is 15. That would give our candidate a total UBE score of 155 + 125 = 280, which is high enough for admittance in several jurisdictions, including New Mexico, Idaho, Washington and New York. Now consider that the jurisdiction's MBE mean is at 140 but the standard deviation is not as large -make it 12 rather than 15. The MBE score is still 125 but now our candidate's written score that is 1 s.d. above the mean in her jurisdiction gets scaled to 140 + 12 = 152. Her total score on the UBE is then 152 + 125 = 277 and again she would not be able to transport that score to Idaho for admission.
But those are pretty simplistic examples. If our candidate is really that good at the written component (in the 84 th percentile in her jurisdiction if she is 1 s.d. above the mean) and she chooses a jurisdiction where the applicant pool is, for whatever reason, weaker in written performance, then her performance will be more than 1 s.d. higher in that jurisdiction. It can get a bit complicated to estimate this but just say that the MBE mean is down at 135 as in the second example, and relative to the weaker pool her written score winds up being 2.5 s.d. above the mean. Then her written score would scale to 135 + 22.5 = 157.5 and that elevates her total UBE score to 125 + 157.5 = 282.5. This would give her entry into just about any UBE jurisdiction.
It would seem likely that with smaller sample sizes, it would be more likely to see variations from the normal distribution. However, it is not possible to determine how seriously that would distort the standardization because so little information about the national sample and the individual jurisdictions are available. Nonetheless, it is possible to see that the more you "work the numbers" the way that NCBE does, the more you see that the same skill level could result in different UBE scores, depending on where the candidate takes the exam and what that jurisdiction's applicant pool does on that particular exam, in terms of both skill level and also the range or spread of their scores. NCBE considers an MPT as "one" item for its computation purposes, but it is hardly that.
An MPT is a 90-minute simulation of a lawyerly task and typically presents the examinee with two issues to discuss. Here, too, a sample deconstruction is helpful. In this case, I 
Total = 380 items
This number makes sense for several reasons. First, the number of items in an MPT are about double that of an MEE which correlates to their respective weights in computing an examinee's score. 98 Second, the MEEs and the MPTs are taken in threehour sessions, like the MBE, which means that they there should be a rough equivalency in the number of test items.
Even if the written component total score is not as unreliable as NCBE claims, there is still no valid reason to scale it to the MBE and several reasons not to. As discussed in UBE Shopping, there is a general absence of information regarding the mean and standard deviation for the MBE and the written component used to determine bar scores in jurisdictions. Without this information, there is no way to replicate and therefore validate the "equating process" followed by NCBE and jurisdictions in arriving at examinee scores. Nor is there any way to assess the "validity and reliability of using only multiple choice items as anchors to equate forms of a mixed-format test." 99 We could continue to go back and forth on this issue but it wouldn't be productive.
Unless and until NCBE is forthcoming regarding the mean and standard deviation for the MBE and the written component used to determine bar scores in jurisdictions, there is no way to verify NCBE's assertions of reliability or claims that it is possible for examinees to shop around to increase the likelihood of bar passage. While Dr. Albanese provides some information, it is not specific enough to be useful. We need to know the MBE mean and the standard deviation from that mean for each jurisdiction because the essays and performance test raw scores are scaled using that number. Instead, he provides the range of mean MBE scores for the 14 UBE jurisdictions for the July 2015 bar exam and the range for the standard deviation. 100 Nonetheless, if the computations for the MEEs and MPTs show anything, it's that the written component total score reflects a much larger performance sample than NCBE would have us believe. This directly affects the reliability of the written component total score and allows us to conclude that there is no need to scale it to the MBE scaled score to "achieve" reliability.
III.
Measuring minimum competence must be a determination of individual competency
According to state bar examiners, the primary purpose of the bar examination is Moreover,
[t]he CPA Examination is a criterion-referenced examination which means that it rests upon pre-determined standards. Every candidate's performance is measured against established standards to determine whether the candidate has demonstrated the level of knowledge and skills that is represented by the passing score. Every candidate is judged against the same standards, and every score is an independent result. 105 Moreover, where the written component of the UBE is relatively-graded and then scaled to the MBE mean in that jurisdiction to produce a total score, the Uniform CPA Exam arrives at a total score as follows: IV.
Testing the hypothesis
The stakes are far too high to accept NCBE's assertion that a score earned in one UBE jurisdiction has the same meaning as a score earned in another without independent verification by an entity without a stake in the outcome. 108 Are we to simply accept the claim that there is no difference in the outcome whether a candidate takes the UBE in New York as opposed to North Dakota when over 10,000 candidates take the July bar exam in New York and less than 100 do so in North Dakota? There is only one way to be confident that a 266 earned in North Dakota, Missouri, New Mexico, and Alabama represents the same quality work as a 266 earned in New York -and that is to actually cross-grade exams (including scaling) and see if they are the same (or at least roughly the same).
109
The legal academy and law school deans must act to request that state boards of bar examiners request the collection and analysis of this data by independent psychometric experts. There is no time to waste. More jurisdictions are considering joining the UBE roster 110 and others are contemplating changes in cut scores.
V. Conclusion
The critical question of whether the UBE achieves its primary purpose of assessing whether a candidate is minimally competent to practice law and whether it does so with reliability and validity remains shrouded in doubt and mystery. NCBE's attempts to address the question fail to do so because the entity is not forthcoming with its procedures. Instead, they provide irreconcilable conclusions based on insupportable assumptions. In other instances, NCBE deflects attention from the issue by focusing on peripheral matters, thus distracting and delaying us from the discussion that is essential to the future of legal education and admission to the bar.
We must insist that the law licensing exam be a fair and reliable assessment of an individual's minimum competency to practice law. A criterion-based assessment would be one step toward achievement of that goal. It is possible to do this -and it is being done by another high-stakes licensing exam. Every jurisdiction has a stake in the outcome, even if it is not a UBE jurisdiction.
To determine whether the UBE is really a "uniform" exam, it is necessary to evaluate NCBE's claims that despite differing cut scores for admission set by UBE jurisdictions, despite changes in the populations taking the bar exam, despite changes in the content and number of MBE test items, and despite scaling unreliable scores to each other, what remains "reliable" is the assurance that a UBE score represents an individual's competency for the practice of law. If it doesn't, then we must make sure that it does.
